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Ix Parte

Dear Ms Doiteh

Ihis 15 toinform you that. on December 2. 2003, Chase Carey, Michael Regan, and
Maurcen O'Connelt on behall ot The News Corporation Limited (“News Corp 7) and Eddy
Hartenstein, Mernll Speigel, Gary Epstein und Richard Wiley on behall of Hughes Electronics
Corporation (“Hughes”), and General Motors Corpotation {collectively. the “Applicants™), met
with Commussioner Martin and Legal Advisor Catherme Bolugian to discuss News Corp s

proposed mvestment in Hughes

At this mecuing, the Applicants discussed how the proposed transaction will bring News
Coip s cenergy and eapertise to Hughes and thereby create real competition to incumbent cuble
companies and resultin better, more mnovative serviees lor consumers  The Applicants also
discussed potential conditions that are cutrently under consideration by the Commission in
connection with the proposed transacuon  In pinticular, as set forth in the attached matertals
used in the mecting, the News Corp representatives demonstrated that any condition involving
the use of whtration to resolve impasses over programmg agreements should require the
stmultancous cxchange ol final offers by the partics. The Applicants also discussed the need for

prompt Commussion action o hting this proceeding to u closc.
No oi Gopias rec'd ¢ j’_’Lﬁ_
Lst ABCDE
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Sincerely.

Wilhlam M Wiltshire

Michael D Nilsson

HARRIS, WILTSHIRE & GRANNIS LLP
1200 Eighteenth Street, N.W
Wushington, DC 20036
202-730-1300

Counsel for The News Corporation Lunured

Enclosure

e Catherime Bohigian



REAL-WORLD “BASEBALL” ARBITRATION USES THE SIMULTANEOUS EXCHANGE OF

”~

OFFERS; SEQUENTIAL OFFERS WOULD IMPROPERLY DISTORT THE PROCESS

In “baseball * arbitration, each party tenders a last, best offer, and the arbitrator
must choose between those offers

o This form of arbitration 1s designed to force parties toward more
rcasonable positions — un objective that 1s subverted if one party must go
(rst and the other may opporturnistically tatlor its offer 1n response

The Major League Baseball ("MLB”) salary arbitration rules and the guidance
provided by the American Arburation Association (“AAA”) and Judicial
Arbitration and Mcdiation Services, Inc (“JAMS”) on final offer arbitration
uniformly call for a simultaneous exchange of offers

o The MLB Basic Agieement provides that “[t]he Player and the Club shall
exchange with each other in advance of the hearing single salary figures
for the coming seuson (which need not be figures offered during the prior
negotiations) ”!

AAA’s Drafting Dispute Resolution Clauses — A Practical Guide provides

that ~[e]ach party shall subrmut to the arbitrator and exchange with each

other m advance of the hcarmg their last, best offers 2
* 1f the Commussion anticipates using AAA arbitration procedures to

resolve programming pricing 1ssues, it should be consistent and use
all of the procedures anticipated by AAA,

o The streamlined rules uscd by JAMS for baseball arbitration state “the
Parties shall exchange and provide to the Case Munager written proposals
for the amount of money damages they would offer or demand, as
applicable "

o There is no provision for sequential offers and counter-offers in any of
these authoritative sources on “baseball” arbitration.

O

The scholarly litcruture on this type of arbitration presumes a simultaneous
exchange of offers *

MLB 2003-2006 Basic Agreement. Ainicle VI Section F(6) (emphasts added) {available at

us 11 yimg com/us yimg com/i/spo/mibpa/mlibpa_cba pdl)

Section V13 (emphasis added) (avarlable at

www adr org/index2 | jspISPssid=15727&ISPstc=upload\LIVESITE\Rules_Procedures\ADR_G
urdes\clausebook htmi#bascball)

Rule 28 {emphasis added) {avalable af www jamsadr com/streamimed _arbitratton_rules-

2003 asp#Rule28)

See, ¢ . A Farmer and P Pecormmo, “Bargaming With Informative Offers  An Analysis of Final-
Otter Arbitration,” Journal of Legal Studies, Vol 27 atp 419 (June 1998)(:f arbitration 1s
invoked, “|bloth biuds are made vemultaneously and become common knowledge” (emphasis
addeds), R Gibbons. “Learning in Equilibiium Models of Arbitranon,” The American Econonuc
Review. Vol 78 No Satp 898 (Dec 19883(“The unung of final-offer arbitration 15 as follows
First, the parties sunultaneously submit thew otfers to the arbitrator ’ (emphasis added))



~ i the Commuission were to adopt a system based on sequential offers, 1t would
chunge the parties’ incentives and distort the negotiation and arbitration

processes

o Fust, scquential offers would give cable operators greater incentive to
initiate arbitration in every case rather than reach a negotiated agreement
* Atanminimum, the cable operator gets a free look at News Corp.’s
last best offer withoul fear of losing programming.

o Sceond, sequential offers would shew the results towards cable operators.

*  Where naather party knows what the other 1s going to offer, both
huve the incentive to make the most reasonable offer possible —
that 1s the underlying rationale for baseball arbitration

*  Where the cable operator knows what News Corp. has offered, 1t
will be able to act opportunistically by using News Corp.’s offer —
rather than an independent assessment of fair market value - 1o
determine 1ts own counter-offer

o Result more freguent regulatory intervention mto commercial
negotiations and increased transaction costs that ultimately will be passed

On (o CONSUMErs

» There 15 no reason 1o place News Corp. at such a sharp disadvantage to mcumbent
cable operators

o Once arbitration is initiated, any arguable leverage that News Corp. has
gained over the cable operator by acquiring an interest in DIRECTV is
nullified, as the relative commercial position of the parties is irrelevant
to the arbitrator’s determination of a fair market value for the
progranming.
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(3} limetable and Decision Submission may be made at any
tme between Tanuany 3 and Tanuary 15 In the event the offer of the
Club 1s reduced on o1 subsequent to January 15, the Player's night to
submut o arbiration shall be remnstated for a period of 7 days Arln-
tration heanngs <hall be held as soon as possible after submission
and, 1o the extent practicable, shall be scheduled to be held from
February | to February 20 The arbitrution pamel may render the
decision on the day of the hearing, and shall make every effort to do
50 not fater than 24 hours following the close of the hearing The
arbitranion panel shall be limited 1o awarding only one or the other
of the rwo figures submitted There shall be no opimon There shall
be no release of the arbitration award by the arbitration panel except
to the Club, the Playver, the Association and the LRD The panel
charr shall miually inform the Associatiorn and the LRD of the award
only and not hew the panel members voted The panel chair shall
disclose to the Association and the LRD the individual votes of the
panel members on cach March 15 following the February hearnngs
The panel chair shall insert the Nigure awarded n paragraph 2 of the
duphicate Upitorm Player’s Contracts delivered at the hearing and
shall forward both copies Lo the Office of the Commissioner

(6Y Fourm of Submisston The Plaver and the Club shali

cxchange with each vther 1n advance of the heaning single salary fig-
ures for the coming season owlhich need not be fioures offered dur-

g the prior negotiabions) and then shall submit such figures to the
arburation pane] At the hearing, the Player and Club shall deliver to
the arbitration panel a Umiorm Player’s Contract executed 1n dupli-
cate, compiete except for the sulary figure 1o be inserted n para-
graph 2 Upon submission of the salury 1ssue to arbitranion by either
Plaver or Club, the Player shall be regarded as a signed Player
{unless the Player withdraws from arbitration as provided in para-
2raph (4) above)

(7) Seleciion of Arbivaiors The Association and the LRD shall
annually select the arbitrators I the event they are unable to agree
by January 10 any vear, they jointly shall request that the Amert-
can Arbitration Assocation furmish them hsts of prominent, profes-
stonal arbitrators Upon receipt of such hists, the arbitrators shall be
s¢lected by allemately striking names from the hsts All cases shall

16
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Drafting Dispute Resolution Clauses - A Practical Guide

in 1957, Willam K Slate it, president of the American Arbitration Association, formed the "Drafting
Resolution Clauses” Committee under the guidance of the AAA’s general counsel Michael F Hosl!
review the existing booklet and to delermine whether improvemnents could be made Ths commitie
consisting of James H Carler of Sullivan & Cromwell, chair, and members W inslow Christian, Da
Freyer of Skadden, Arps, Slate, Meagher & Flom, Richard K Jeydel, senior vice president, gener:
and secretary of Kanematsu USA Inc , Charles B Molineaux of Wickwire Gavin and John H Wk
Dcnovan Leisure, Newton & Irvine, contributed greatly o revising this bocklet

The booklet 15 intended o assist parties in drafting alternative dispute resalution (ADR) clauses W
in mind, and in addition to the suggested clauses, the committee compiled a checklist of consider:
the drafler as well as examples cf supplemental language which go beyond the basic clauses Us
benefit from the commentary throughout the text which helps 1o identify paints of interest Parties
questions regarding drafting an AAA clause should contact therr local AAA office
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AAA - Arbitrauon, Medration and other rorms o Alternalive Dispule Kesolunion {ADUK) - Fage 1 oT [

13 "Baseball" Arbitration

"Baseball’ arbitration 15 a methodology used 1In many different contexts 1in addition to baseball players' salary disputes, and 15 particularly eff
whern parties have a iong term relationship The procedure involves each party submitling a number 1o the arbirator(s) and serving the nun
or her adversary on 1the understanding that, lollowing a heanng, the arbitrator(s}) will pick ane of the submitted numbers, nothung else A key
this approach 's *hat therzs incentive for a party to submit a highly reasonable number, since this mcreases the likelthood that the arbitratc
selec! lhal number In some instances, the process of submitting the numbers moves the parlies so close together that the dispute s settle
a hearing Sample language prowiding for "baseball” arbitration 1s set forth below

BASEBALL 1 Each party shall submit 1o the arbitrator and exchange with each other in advance of
the hearing therr last, best offers The arbitrator shall be Imited to awarding only one
or the other ¢f lhe two figures submilied

http Ziwww adr org/index? 1 1sp?)SPssid=15727&1SPsre=upload\LIVESIT . \clausebook htm 12/1/2003
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for any act or ormission In connectton with any
Arhitration conducted under these Rules,
including but not imited to a recusal by the
Arbitrator

Rule 26. Fees

{a} Each Party shall pay its pro-rata share of
JAMS fees and expenses as set forth in the
JAMS fee schedule in effect at the time of the
commencement of the Arbitration, unless the
Parties agree on a different allocation of fees
and expenses JAMS agreement to render
services 1s jointly with the Party and the
attorney or other representative of the Party in
the Arbitration

(b) JAMS requires that the Parties deposit the
{fees and expenses for the Arbitratton prior to
the Hearing and may preclude a Party that has
failed to deposit its pro-rata or agreed-upon
share of the fees and expenses from offering
evidence of any affirmative claim at the Hear-
ing JAMS may waive the deposit requirement
upon a showing of good cause

(¢} The Parties are jointly and severally hable
for the payment of the fees and expenses of
JAMS In the event that one Party has paid
more than its share of the fees, the Arbitrator
may award against any other Party any costs
or fees that such Party owes with respect to
the Arbrtration

{d} JAMS may defer issuance of an Arbitration
Award rendered by the Arbitratar if any and/or
all outstanding invoices are not patd If JAMS
declines to 1ssue an Arbitration Award in
accordance with this Rule, it shall not be
tssued to any Party

{e} Entities whose Interests are not adverse
with respect to the 1ssues in cdhspute shall be
treated as a single Party for purposes of
JAMS' assessment of fees JAMS shall deter-
mine whether the interests between entities
are adverse for purpose of fees, considering
such factors as whether the entities are repre-
sented by the same attorney and whether the
entities are presenting joint or separate posi-
tions at the Arbitration

Rule 27. Bracketed (or High-Low)

Arbitration Option
{a) At any time before the 1ssuance of the
Arbrtration Award, the Parties may agree, In
writing, on minimum and maximum amounts
of damages that may be awarded on each
clatm or on all claims in the aggregate The
Parties shall promptly notify the Case Man-
ager, and provide to the Case Manager a copy
of their written agreement setting ferth the
agreed-upon maximum and minimum
amounts.

{b) The Case Manager shall not inform the
Arbitrator of the agreement to proceed with
this option or of the agreed-upon minimum
and maximum levels without the consent of
the Parties

{c) The Arbitrator shall render the Award in
accordance with Rule 19.

{d) In the event that the Award of the Arbitra-
tor 1s In between the agreed-upon minimum
and maximum amounts, the Award shall
become final as 1s. In the event that the Award
1s below the agreed-upon minimum amount,
the final Award 1ssued shall be corrected to
reflect the agreed-upon minimum amount [n
the event that the Award 1s above the agreed-
upon maximum amount, the final Award
issued shall be corrected to reflect the agreed-
upon maximum amount.

Rule 28. Final Offer {or Baseball}
Arbitration Option
{a) Upon agreement of the Parties to use the
option set forth in this Rule, at least seven {7)
calendar days before the Arbitration Hearing,
the Parties shall exchange and provide to the
Case Manager written proposais for the
amount of money damages they would offer
or demand, as applicable, and that they be-
lieve to be appropriate based on the standard
set forth in Rule 19 {b) The Case Manager
shall promptly provide a copy of the Parties’
proposals to the Arbitrator, unless the Parties
agree that they should not be provided to the
Arbitrator At any time prior to the close of the
Arbitration Hearmng, the Parttes may exchange
revised written proposals or demands, which




shall supersede all prior proposals The re-
vised written proposals shall be provided to
the Case Manager who shall promptly provide
them to the Arbitrator, unless the Parties agree
ctherwise

{b} If the Arbitrator has been informed of the
written propasals, in rendering the Award the
Arbitrater shall choose between the Parties’
last proposals, selecting the proposal that the
Arbrirator finds most reasonable and appropri-
ate in light of the standard set forth in Rule
19(b} This provision modifies Rule 19{f) in that
ro written statement of reasons shall accom-
pany the Award

{c) If the Arbrtrator has not been informed of
the written proposals, the Arbitrator shall
render the Award as if pursuant to Rule 19,
except that the Award shall thereafter be
corrected to confarm to the closest of the last
proposals, and the closest of the last proposals
will become the Award

{d) Other than as provided herein, the provi-
sions of Ruie 19 shall be applicable
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